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9J8to] 1995, 1. 5. H]EA o] ARk & 5= 917 wji-olt}, AA F

g 4
& el 54 X3 ol ool Bk I el 9ol SR .
#Aow whehs 2350 Baks bt AR vleS ke AT sl o
Ho] G 4 ez
2. A9 <43}

AT T ARleA A H5e] FAIE ARSI el Fuld ofskE

Q3 thear 9w, FeEAYF Suk ofslrh o] | A ARdof A
9] a4 oatE thear Qi A 7 ARIE 3] BAle] 2990 23]
FAre} AfrAk SoA U A5 S Bal dvks oS AR Qo &
T ek Yok T el AAleA AL 84 ahe] A7 7S Exleh
A B|aA] ZpAE] T ook AAJBRAL Qick. o] =AY A wike e Helrk HA
g A} F9lo] ghsle]= WEko R E3ltE vk Zloftt Alekste] A
T ol AL of9A, ol A A9S FETlE o] AN Y] TAIE A A
t}. ofaellAl= ‘d ATA7} Akl Ak} Heks: HAjEM T2 17lA =
AL Sl ZAE AVHSHEA L ERA ofslE ARy R ety 5718 A
o]ajel|A] xﬂ%]ﬂt B ARES: YAl B Eqjsedor f1iAe] AlAE 4 9l
Zlo] opE Aotk B tiohs Aesh= Alo] 3E BNk ot Agd A8
AR As Aeprlae] winke 2w 9j§o] ] el 4 glom, o7
oRzte] A wlEE dethd Y3 EAIE a4 7] whtoltk ofwek ¢
A ezt Seluet AR wex], E %&% oA kAol tigk A
2 F83t) gl Asrt Q8le EYRbR Al A9] 23S Fes)
& ke A% astolof gt

rr oz

12) Zuz H]\:%é}\:oﬂ,q‘— E9FQ oo ubale. 1987\ o]y} o3& JHiEale] vl (Aah|ey R
A7 A8k Qe olsk 2o] 1987d0] F0 olE 2k AL Bl v A
= H(Soil Protection Act)o] 198630 AR AL} A #&Ho] 9lo] ®elth



AAH QA5 AAS] H8l 7P S st e Qdddiate] As ¢
sheith= iHOH A H3 HeE Siels Zloltt. ofF flsliAl= wIsr CERCLAS] W
A z3k Y S efd a7t ek wlsr CERCLAS] WA We9l= 4Pds] §
o & 4= 9lrk 92 CERCLAE W3 ARR-2 AAAPA(Act of God, Act of War),
A3k B9, At ofsto] #8H wiEde] TRk AL A=)
1986\ FHHE= A 2 A=A (Superfund Amendments and Reauthorization
Act: SARA)OIA S-2futetoll A QI8 Ao - o] erte} Akt Hej9] &
FAF & F7ISIE SARA ol 7 thEAlo)aL e 7] CERCLAE 714
3 200213 vﬁ]“ AQMHAA 9 HekpAe s} H(HeREE =)D oA A9
o] 2frAb S YAste] Aol EAF A A} (bona fide prospective
purchasers)l] thek W #;16) o138k EA] 2K contiguous landowners)2] T 217)

13) CERCLA § 107(b)(1); §107(b)(3); § 107().

14) A9)9] Afa} a2 A3Ae] ¢ ae] dHE &) witel A3z 38%’4 iy} A o4
sfofof gt ofof] w2 Aejo] EXAfARE 1 AS wshy] HsiA sld HAE wgE B
TAS] FAA frallEde] A drhe S Bxtan Bgel A9t o7t »13 =5 YFalor gtk
CERCLA § 101(35)(A)(). ©] 7782 2002 F471% AHA] 2 Hehe-ge &8 H(Hehe-gs
el Qs FAE S|, & Bgol 43t olf7t slkal A7) HalME g AdE A5
GA] T8 1 oo gl A Af B o] & Ao ek BE A A3k ZANall appropriate
inquiries) & AR, AEHQ F=22 A4, F 7= AP A T FHAL] A (reasonable
steps)& FsHthe e YFtolor st 4 § 101(35)(B)(0).

15) The Small Business Liability Relief and Brownfields Revitalization Act, 42 U. S. C. § § 9601, 9604,
9605, 9607, 9622(g).

16) A29] EZHLO‘@]W]: BERegE Rxjo] Sl Aol .9 ARS %%kﬂ E3rhe Hell dis)
33t o7t S 5T Bavt givk WA el w2y vl ER Alg o] S AJAS v
oF 2K AR AhE @Al AfAFEA A9le WAl] SlsiA ﬂwﬂr e 2718 d5slofok
gk @D g AldS H53P7] ol falEade] Hi(disposal) 0] o] FARS: 7 @ 3T Al
2 2 o8 g8l tiste] BE A ZAE SIS 2L @ g ’\Vhﬂ*ﬁ faEde] v
Ty el #elo] AR ave BE TAE T A @ AEAR] 2] w4, 1E Y3
o B4 5 FAA ix] AToZN Aol A B = fral=d %L W A 3o
(appropriate care)E 7€ 7, @ LAEA | tfst tl-8-24] = A1) EQS AAlsh= Aol
diste] 23t e, A4, XSE*E— AT A @ dhezx9h Absl] S B oEsie BE E
A o871 A(land use restrictions)ll W21, g Aol A-8u)= ofd 4] FAl9] G847 T34
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S 7ol o]2Xrh1s) T4 el tigk WA 1S L b, A%
A9 A7 iE (municipel solid waste)ol] 2853 7200 0] Z15l0]tf2l) o]
S} Zho] ml= CERCLAZF 78S S 2] /9IS Hl&8 & 212 CERCLA #{%lo] At
AA AL Falthe A Q14jo] uhdel Zte] olrk. ol g el M, s-2uket
oM fA AL AR o] 71ZA} Hof 7iA o] Z1BARIEREL Q= Al A, vl
CERCLAIA 9174 O}J— o WA A2 A e el fivk
FOfS S AUA oL FAd WA A ESSRAN] E F
AE FES AL FaL 9AT 9 AL i AAE B4 ks 2]

S HBIEHA] S 7 @ o] Mol upE AR AR oA e 43k T W= 7l @ FAIK R M
o] gAY A 02 Aol k= Aol A 7hEsA 04& 2L CERCLA § 101(40). A12]o] AxfAl
o] 33 EXE 7% A FAllEA EAE dA K3 AfAte] B9olwt Algqos Zm“‘goﬂ
Hkg) Aeje] ExQlel Azt tigh WA 1S wiEajel Al v FA] #l FA7F 2.dE A
dATAE =7t AL W = e 7|3 E AT
17) 2] 2=f<] 5747} e = fARRH SR8 TR EX2RE felEd i B 5E 9
of oJall 28 A, g EAY afiAhe vhedt e 9218 A=A R Qlssema 1 AYs
AARES 4= Qlrk @ SH=R9] 758 oPRISIAY T 71o88i5AY Sk s 2L @ &
AR o= o] = Al|Al 73] & 2 Q) AEAR] frE9 54, XW = A9 ¥4
s FEARJN 2AE AT A @ 4=l uigt tlex2A] e AR B4S AXEkE ZM]
EHOM ek 99, A, AT AR E 2L © die Ao} At FHE B ok B
Aol gqiAlel] w21, sg Aol Hgu)= ofd 24 FA T84 TS WslehA] %?*a” Zﬂv
@ °] Holl mh2 o] AR 8T = A% 5ol e A, @ 3G AelM 9] faledel i e
Frael #le] HHoR 9= BE A5 T A ® BH‘} EAg 4*‘0}04% Alel] 3l B9}
A BE AAe 218 AR, OH‘;L EAT} QA EXZRE é frE B irE
el <Jal LEHIAY LAENE T ke ARLE 2A] K3 Wﬂ”r o ANS A 1§
107(q)(1)(A).
18) o] WA 1A F /M4 ¥& 83 ‘E% gk AP gAY 247 2710
19) F3lEde HL@ZP T= %Hkx}g/ﬂ fralede] o] YAZ o3Il 7S, = A A9 1104
o3}, Ao} 79- 200% ol8i3l 7, EH*H]Q*’ﬂ t}?ﬁ CERCLA —‘]?:1% hjr WAL 7 AEE
(National Priority List: NPL)ol SAj¥ FAJol|nt &%}, CERCLA § 107(0)(1).
20) =A1H71E(municipal solid waste)2] HL*EX}E—_H D A =AE7) 20 HiZw FAAN AL 284},
A} B xRl AR @ AAA AQlel| et MHEIE Wk Y-S v|Fo R FT 3d7E F¢
A 47} 3t 1007 ©of3lR] 719 0=2A, MiEE S EAATIE 57 547]9 % (Small Business
ActVde] SA7IHo2REH B AR 58 958 5 e A, RS SAlE 49 A
34a)¢-3} #A3 CERCLA A& Wdkdh /4 § 107(p)(1).
21) AASE U182 718+t EYSERAY A A A28 ek Bk =(Brownfield) ©A|, A2~
El~ E4 A110%, 2009, 259 WA 266 #x



&k u CERCLAY 7+
3wl 743 2]
394 9 4] A9

3 ARk e Fasit o
= 4 ople] Aol Slelg 4 siked 531 Pellel B An ol
CERCLAYIA] V4= 73} o] 8hal 74 5 54 21453 gfsle] 2] glomz
27 Wkl Tk w2 T4 ook AckaL ek et 4 vkl o

= 7% WA el Aw 5

3t FAS FHA WA 750 Ake] SleE A7) &
Ik, Asle] EATA A thet ?Vé %

9939 ARS AokelE Eskar H9]

FeEluetelA e Add 7FsAe] e B aﬁ—ﬂ E—xﬂ%),] OH

22) Y& & B71E A AT ofue) EAARAREE] A - Falde] digh o] |
A P4 Fa QA gk Y HEYR EHE W AU 19999 39 1Y o] EAle] 2FH
& ol QY] - o] AARA), A AstelAt 1k A oF Al A EP A °l
WA Qe 5] A5 ALfetares Ade] WA fhale] 1Rt oA gtk W - HRE, ok
=i, 2179,

23) AL B3 Aol o] LAAIEAE FHtol® Agls XA FHomM, Thdgk Aol A
= AT 7Fs s A oRM, o5 Rl HF o] (moral hazard) & 8, A3 0
SHARENE W71 09 710wt AL Aol Al A Bks F02M, o] dhdd o)
AR A H e vt wjao] A7E F Atk

24) Beed= W% 7 K abandoned) E¢] 2L YAVHidled) B AREEAL 9l=(underused) AFY 2
AAVARA, SPgolut Aol AA|S] QS i BH %Y T Wl o BA'E 9

w8k}, Davis and Margolis, Brownfield: A Comprehensive Guide to Redeveloping Contaminated
Property, AB.A 3—14, 1997; Villa, Cleaning Up at the Tracks: Superfund Meets Rails—to—Trails,
Harv, Ean‘/ L. Rev, Vol. 25, 2001, p. 511. B2R-2E A0 tjsto] AAeh W82 w59, vl=;
o] ek at A9} 2o thgh WA -3 —BHeRdewS SAloR - AT A9 A3,
2007, 2279 o]sk 1At - ool YAIA A (Brownfield) M 2 o FF B4 9 dighe]
T SAHAT A30H ALE, 2008, 841 o]l D&, ko] =R(ZF 21), 257 o)) B,
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(

ARl ek HA P e SHo] Bk olefd HES aefdlo] ol
L= S Fefuet 24l s P E FaAo] Atk

ol A TS 7Wshs Rl L E)k AAEofE FARE S aid
2& A= agfsiolof dtk WA 4 F 7P TR8PEA =ito] B A2 A9 -
Fapdel °"-er°11 ok w4 ?r*éohi} EFEEANS EFL G|t A

A
o ol
=2 [e] =
S IA9] 29 A7} el olakl A2 SRV B 4 - F310 7
$ 21 A3 WE 5 Qs sk rkAl0zel B, BT st

A9
2271 olale] 8IS Ale] - PR & ol B gl A ERIRIES
BYSICRE Ao F23 olsld 4 glork A3 891 - He) £GP
7o} ol ke o) WA PR S Qe e - T3 ofne] o] ol &
25 FRA0R AR o|Foi-t], BRI HE He] - Fae) 4]

W2 oot & Aol /o olsh

3 AZ B e A3 o
7]—0] Eol:pj_ ‘\137]_91 H—]X—] I
A10z2j47} ope} Egehds
o whssph A w9

2|
wfr
mng
4 R
L o2l o
o
H:LI

N

42 A9 . Fajalo] gt dA= B
A ZHAN02212)0l| 7= Ao
S 71 ol 1 B AUl

Eﬁ
T

S8 AmTL S2|E oJ3lel A QI AYE Ao - Fapo] 8 o2 TsA]
L 319] - 34 7ol T A 7K Al T Aol - Fae ST

r1r

F2lo] R} AAsicha A
BRIl 2 o) ol 397} 419 opae] SR
710l o] TAAR] 74 w=to] A7 = 9lr. of¢} s olsAAL of

_z s
rt
o

5) diAd], “ALAL] FZ2] 854, e 7E 99 ¥A 5 T8 22X (reasonable steps)E FEHo.
2R Aol BAEE falEdy) Tste] HAek 29 (appropriate care)E 7€ A e 2
A& EA 19 o] Fol & aEE g, G Al A7, “AAg 79" 5 B gei).

26) W, A1) Ashaelat EYS7E ST A2 A2, 2010, 189 WA 193; |
T AEE, Y =2, 229 WA 2309,



Z7Fs/3E =T ARlellA] WellA] 1 7)ol 84 ANE E87t glvke A
37} 9k& = Qlrk olefst A wiEE & 5ol mls CERCLAGIA 384
(EPA)Z 3fole “RE 2438 ZAHall appropriate inquiries)” 27301 i3l 7]5=g A
el a8HA AL Sl 715218 1S a7t ks Aolr} ey Ad
of - FapAle] 2% ghcto] Mo folgfar & A§- o] Ao - Fajie] 95
oM FAAo® A Ao glhal AZteit) o= R EH3 A
St Q7S o= 119 - S Hellx] FAH 0= Aslar A ek A ri7HA]
o] ojA|t}.

ghH, ERP RS O IQIAL 5 Grelel tisiaIRE Ade] - o] 7S wHE
Sl QlEwl At - AL - @A) Aol 2 WA AN oo gk A
37k ek ole} Asia AHARAE nhlgfid ARIeA "B At
2 2L AL SR ek Aol B oAVl At - 1At
Fshs Al iR & B Gutelthi VS AulskaL glrhs Apvko = Q17
= AEAIRlel sidelnE, 11 /g Ae] EAA R FUs ) TejEE B¢ A
2uPdrlE ] Azt - At - @A A A - A, A o= Qlek AAks &8st
3, TR WA AL B ) AR Qe ke A el o}t gl
3 glof eas Fafghey L #Agk vl giek. ojegh PgelA= At - At
G| Z-Follte A3t W9, WA o= S8 9], vk Tl A5E F Ue

il

;

kg
e ro

27) “BE AHet A 9= O 3] BEXZAL A, Q) s A A 2 dAlY afAb
T 294 T Wi, @ HAY olf 2 ARE wHsl] Hsl AR oJdAE HelTe
AW, AR 5 A A dig AE, @ BRI AR dig 2} @ 4] 715, drlE
2] 715, AsAGHA7E, e B 715 Sl vigt AE, © | Al QK EXo] o]
g St AL @ viIS A A4 B A, @ 29%A of st A At 7Ex9) ) 7
7k BA|, @ s Aol el Yukd o dual = o sold £ gle AR [ 999
EA B 7ol gk HEAd ) Ak o] x| ook gkt CERCLA § 101(35)(B)(iii).

28) T} nRlERA ARelA 21T Al (o)) "B At A AfAl - Rt
G BEUQS A Ao 1 elo] B Bk AuEapa S ApH o= el glon,
B AR UPIAVY] YAt - Q5 Re EYL FAVIAVLE U5 - 155 ool EYL
Slo] vzl M8 Faeles kol el T3k #|He) At BAd o vy X435 uf
otk v & A ZA0) o) Wae] tE A9 AGAHAIL0Z)4 A25)e] Aela} AR (FE A3
)9 YL U F3<] Ao Holol st Adw tk UEY - [EF, ok =1, 2049,
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A[29)6] Aef - kel 71zeto] A 588k Ao] B wiAsial el
TR30) 2t 0] Agdo] o= el g
LA goh "EG AU WIS Fd AP FE 239 TRV R AR
wdo] NS = Qike A 55 Efsle] AkAle] A ATk B ARIE A
s Ak Azt vheith

, FrA AP A L FEARL Al ek A
o] A5 iAol ol AAETRE S s Heh), gale

H

= A =2
sk Yol 267 ok Ble e Aolo] B e A, 26709 7
RPN

2 Of
o
ﬁ”;
jata)

)
o
O.

%
1o
>,
m
o
o,

& ol
Stelie 741 o] s vk A 52 Tel@ ) Al e due)
S e AP QRS Ak A weY Bavk ok Fel
TRl Btet EBEA9 9] A Szt ik olsh 2ol AelE A% @4

=
QAR B HF ol EFOGURIAES 25 A TE 295
5 @

29) Q9EA] AT} 12 Q1% QAW Alele] ARBA} 9113] EAHY, B 9E 29T} 98
g 9E AR olde 49 "o a1gsit

30) "= CERCLAE A9} 4xfA} - -9ARERE ofe} #4AS 4fl - S92 HUFARAIR 3hat 9l
=), 5, f3lEe] A(disposal) BN 3G A1AE A B 43I AR SHAN Fde
A A #rh CERCLA § 107(a)(2).

31) a2 m)=k CERCLASF 9= 331 55 (Environmental Protection Act), Pt 2A 58 RS 274
- SAAES UPo R Blal S W S Eslal QA Ytk dE & 2fA
Al A EAAGAS) 2] AYS P o o W EHE] Y418 olF3)ar QA LTz,
A7z AN, 3B, 5 e R BEYdslelialE B8] ¢rds 51 9K o, 4
k] EAFARI] obd EEFARIe] AslelAlrt Hrkal skl itk HEE, 5Y HES
BN Astelra, AT A2 A3E, 2005, 137 WA 14749,



HEARAE U 4 2182 A S Z24e] A } Al
o 27Agl 2ol SaA) olalE ek rke Mol 2 el

) oJs} 7o) QIO ofsd Agel A - EAAL = A
o

EY2E DA el 479 - At 294 20 9

b % stk A5 501

ﬁ
is
DY
o,

o,

g A AN QALK B9 918 Hoke A 1ele ek ok
e P A9 918 she AL B4 9k A9 S48 ek Ae drEiele)
ol ke BAIE 9] I o A48T 5 Qizvl, G, vdne, 9
e 800) QAIARE AQ) 22910k S PR AAIS] T P
WElE: Sh 9l AL Ak Sl EBRRE FEAR Aol 1

32) Fakars 2000. 10. 9. A3 200973897 HA (A ARz, tiEE 2000. 12. 24, A3 2009F
12778(5-4 A1); i 2009, 12. 24. X131 2009513887(3H027F AL, ol 2012, 1. 26, AL
2009t}76546 HA Az,

33) 9=2] 1990 317485 (Environmental Protection Act), Pt 2A0M= 15 A GARRHQ.51] Ydlo]

H EAS o 3AY omd o2 388k 27 WARA] 98 AS, T B GARKEAIY] 4f At -
A7t A2 He A 02 dhar Q7] whizell 15 B GARRRY] Hole nEaglos 01611545}
Mell and McGillivray, Environmental Law, 566, 568, 2008). Yo7} AAGAR7} E4=01 749- 15
A AR} 25 B PrAE HEska WA 7K Exclusion Tests) 7158 AAEke] vl FsAlo] B
o A& 22 Kol A5 SAUR ARl AlLfBlaL ek 1 A GARIAE 6852 71
Agu =), ool wEH A= WS g AL SIS Fet A, 2 37e] AY(SPL)S B4
S SH=HY EAE Qe PﬂH?“Oﬂ?ﬂ V=S 2}, ol TRE Alge] €] H =90 B} B}
AL uitol o] Wshd 7, v EX2RE] BH] fE9] Ay} 0%¢] © A A2 T

2 Ee 7EAY $EAQ 79 whizel 2.37ke] AAVI(SPL)e] 63*&% ﬁT i) W Aelgct. 1
& B AR WA} 71 B} s, AUIEE Hshe ke ARl AglelA Al
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2 B PRI, SGRIAL 3L AT QBB AL ol o
2 1) EOPQ RIS £ - A LA BFHOE AL )
T e A B0 Ao 9B 4 gl Feldoln @A S 2 1)
Slofeka A7k 464 Sol 234, w3 Aele 2k siefebe sk A1
&3 slaiby 0 £k PUEAS 2 £45 23 Ao]] BEold

2ol i QAN e SRR FARE WA 5 AP of
), 0GAAA 274 BRA - LGAPE AL P A5 0 Gl
FAAL YT S SRR olsh B -0 =] 92 5 ik BAH
TR AR TAPIS] uk Welol e} Ao P oAbt 1 el
A9l T A T LAAA Thstel FARS BT 5 9L Roltt
e} Al o] @71 QA R Fela AU ] uiel 7
RS AL 5 R FAE R grkay

1 At s Pl e 1 g g

—
o o

o
4o,
flo

Jarg et gk % v

a7 e B3 CERCLA Al1072(a)7} BAIA 02 Q18I A= oAt &
Hef ARLS: et ARJAGARP} AF4le] 7]ofi-S Zafslo] dhegH]8-2 A|&3 7
§- FAAAUATE Fdshs v AAIARE U= =77 (contribution
action) & & & AR s)Afsto] $irt3s) 1efut -3 (right of contribution)

o} ol g W7} 71 A - A LAl EAA 02 YiAlskal Y Eade g3k
sk Ao olaet}. 7 569 A 5707, vlg=2] 1994 Amended Soil Protection Act(F7HE
15 H)L 198610) AEH Soil Protection Act(EFHE 5 H)oll Soil Clean—up Interim ActCHFHAE
D FTAIA AP otk UdRi=olx] AeAele: AU, 1419 AfAt 2 A7k
oS @& A, APAR] AR Fekeit) ukgs) - v - e, oko] =i, 45T,
= 2 2fAL - TR AR EA AR LBAA 59 ZAE A%
FH o 5] EXARALS 0]919] 219] gl ogt e uAle] wHalaL UIAHR, &
w80l 8l 1 XS SAI AS EDelA ZAE A sk Alo] skt 14
| 2215 Aok A dlsle] AfAlse] o7t gz AS- AAA Als 5
THATZ A TA). 5 HEH-HF2a gl diee o] A7e g a
EYE S A4z A3Pel 178% A9 A — AR FESAR] - EASAL — ARV
A FAE dHH o7 AR AR B 5 glrkal siAlsiSich ud - A3E o) = 135
il
34) HAE, ESSARANY A3 s AE, A 4A A8, 2012, 109,
35) Auxer, Orphan Shares: Should They Be Borne Solely by Setting PRP Conducting the Remedial
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o] 91 o} Eebibar =dte] Asa, ek 55 BARR] ) 3
7feo] e} Edlo] AEIA olsf 1986 SARAS: Aalo] AR
g1l ol 25k, FATS AR i AR 23 BLOE Sl
Bl 40 oA theu| 82 ARSI T LA 5
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X
E}m o o

>

o @ ) mo

% BYAT EAL A7) N PAHOR THAE AR 7
22 21T D7} G T} T Aol BAe) St shado] B
ek A2 23 e wgowqw B2 I3} of7) dolnt
Eepesiel 1Y el B o4
Ag 2e 4 31744 che 2RI FARR] B el AL TR of
7hgHe 7457 B, T AN st 29 Bete] Ze] 413 HAsle] gk
Sho} F41) AR BE AR} W]§o] 28552, TR FAE o] AR &
G 2FO 2 <lsle] EFGRARPAAL] 297+ R - 9 W
= Fa8 S8l REA T 1 WS &4 Agsa drk)
Pl AR A5 ofmd 70 ] QAR wgS ¥
S A1 A ofeh ASIck o v Wele ASARIS] 49
& 2137] stste] CERCLA A3 9] SH1<l10l31 Al GoreZ} Akt 4
28] “10] 2(Gore Factors)'2ha1 Befi= 1 0252 Tefelan ok O A
7h ARS] RNEAS] i M Aol Jlof Fito] P Tssiea s 9%5
R IES] % FIE 54 AT O B foIES
M, A2, A, Ao Bl A 6 f3beA 12 wastol A fpeA 1Bl

=

HN

J

Cleanup or Should They Be Allocated Among All Viable PRPs Relative to Their Equitable Share
of CERCLA Liability?, Zemp. Envtl. L. & Tech. J, Vol 16, p. 267, 271, 1998; Zeppetello and
Wolfe, Determining Whether Private Parties May Recover Under CERCLA Based on Joint and
Several Liability or Are Limited to Seeking Contribution, Znvt Rep. (BNA) Vol. 26, p. 2206, 1996.

36) 71 23} AL Aapl 3ol Aol tistel AcjAS Ps ATl AL Tlokt 4%
(contribution action) 3= AFA] W31 Ax(cost recovery action) SIA AUGARAII] “H
ol Bt (equitably)” % ﬂﬁl%é %Hﬁﬂ T Sl

37) Az g <& EXAAL 5O Al tigh v]-8/dshd TS WA= et
L JTHARZE A1),

38) AW ATA 2012, 8. 23. A 20108 8}167 2A.
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AL aste] GARPE BRI Fole) Ak @ 59l 1% B Eddle] flsls
WAet7] Rk FAbRkel A-eke) e Y0

(3) A W) At

T 2BFA1e] 7kA0] 198 Aol 23t AshH]-go 7
T A APE 320G AR FEleloR sherR dlfd LA HE &
FEAER ol Q9% FA]o] fAleA, Sjshate] AL 7HaL Qs 9=
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Abstract]

Constitutionality of the Provision of “Polluters” under the
Soil Environment Conservation Act

Kim, Hongkyun

(Professor, School of Law, Hanyang University)

The provision of “polluters” under the Soil Environment Conservation Act is
faced with a critical moment. Its application has been stopped immediately by
the decision of the Constitutional Court. The provision has repeatedly received
warnings of unconstitutionality which were mostly overlooked. If only it were
clear what retrospective liability there is, I believe the related provision could
have avoided the unconstitutionality. And if only there were some legislative
considerations — like the de micromis exemption, landowner’s supplemental
liability and limitation of liability — the provision could have avoided its worst
situation of being suspended from application. The decision made by the
Constitutional Court is no more than the explosion of cumulated controversy
surrounding the provision of “polluters”.

At the same time, I think that this moment could be an opportunity to turn
misfortune into a blessing. The decision made by the Constitutional Court has
given a chance to amend not only the problems that already exist, but also the
ones that were about to emerge. The two decisions made by the Constitutional
Court may seem to deal with two different issues — one on the subject of
retrospective liability and the other on the violation of the principle of
prohibition of excessive burden. Yet, they both recognize that the related
provision is being overly burdensome to responsible parties concerned. The
amendment of the related provision can no longer be evaded. In order to
amend, just like the Constitutional Court has pointed out, there must be sincere
reconsideration of the burdensome liability. This is related to the issue on the
allocation of liability which leads to the problem of deciding who should bear
the expenses for remediation and how it should be distributed. In this
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perspective, some prudent legislative considerations, such as, the extending
statutory defenses, setting liability order among responsible parties, recognizing
of the cost recovery action, limitation of liability, contriving financial means
including funds to ensure liability, and arranging settlements are necessary.
What is important here is that too much mitigation of liability can make a wreck
of the provision of “polluters”; but to solve the problem superficially and not
fundamentally can lead to another crisis. Regarding legislation, it is also
important to note that what may be good to foreign countries, may only cause
more confusion if it does not fit to our country. Hasty reformation can produce
another side effect, just like how the CERCLA brought about today’s situation
through its tactless imitation.
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Key Words Soil Environment Conservation Act, polluter, strict liability, remediation, retrospective,
CERCLA




